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REPORT AND RECOMVENDATI ON
OF UNI TED STATES MAG STRATE JUDGE

This action is before the court upon the petition of Mssouri state
pri soner Gordon D. Evans for a wit of habeas corpus under 28 U S.C 8
2254. This matter was referred to the undersigned United States
Magi strate Judge for review and a recommended di sposition in accordance
with 28 US. C. 8§ 636(b). For the reasons set forth below the
under si gned reconmends denyi ng habeas relief.

BACKGROUND

On June 22, 1995, before Crcuit Judge Anthony J. Heckeneyer in
the Crcuit Court of Scott County, petitioner Evans entered pleas of
guilty to murder in the second degree, arnmed crimnal action, and
possession of a controlled substance. (Doc. 15 Ex. A at 1-2, 26-28.)
The charges arose out of the shooting death of Amy Sue Morningstar on
Novenber 27, 1994. On July 27, 1995, petitioner Evans was sentenced to
two concurrent terns of life inprisonnent and a third concurrent term
of seven years inprisonnent. (1d. at 45.)

PETI TI ONER S GROUNDS FOR HABEAS CORPUS RELI EF
Petitioner Evans alleges three grounds for relief in this habeas
action:

(1) The state violated the plea agreenent by the prosecutor
recommending the life sentence, instead of not recommendi ng any
sentence as had been agreed. (Doc. 1 at 10.)

(2) Petitioner was denied constitutionally effective assistance of
counsel because plea counsel was not prepared to go to trial with



a defense that the killing was accidental. This placed petitioner
in fear of going to trial with unprepared counsel which caused
petitioner to plead guilty. (1d. at 18.)

(3) There was no factual basis for the guilty plea. Petitioner was
never read the charges against him and there is no evidence
petitioner had the requisite purpose to cause serious bodily
injury which is required for second degree nurder. ( 1d. at 21.)

ORI G NAL SENTENCI NG

On June 22, 1995, petitioner Evans signed a petition to enter a
plea of guilty, which his attorney also signed. In that docunent
petitioner stated that he was 28 years of age, that he had 9 years of
education, that he understood his right to remain silent, that he had
received a copy of the charging Information, that he understood he was
charged with second degree nmurder, that he discussed the charges with
his | awer and that petitioner understood them that he told his | awer
all the facts of the incident, and that he was satisfied there was a
factual basis for a plea of guilty by him The petition, in part, also

stated, “[the prosecutor] will not recomrend a sentence in this case
but will agree that any sentence inposed against me as a result of ny
plea of guilty to [unrelated case] CR593-215FX wll run concurrently

with the sentence inposed [against] ne in the above-referenced case, and
concurrently with each other.” (Doc. 15 Ex. A at 12-14.) The petition
was filed on June 22, 1995. (ld. at 12.) The prosecutor did not sign
the petition. (1d.)

At the plea hearing, also held on June 22, 1995, at the request of
the court, the prosecutor described what the state would prove at trial:

Your Honor, back on Novenber 27, 1994, approximately
10:45 in the evening, Anmy Sue Mrningstar was at the
residence of the [petitioner] |ocated at 419 Keeley Street
in Scott City, Mssouri. There were other individuals there
at the tinme including M. Evans, his wife, a young nan naned
Timry WIllians. M. Evans had been fooling round with a shot
gun, canme out of the bedroomw th a | oaded shot gun--with an
unl oaded shot gun, pointed it at Tinmy WIlians and asked him
if it was a good day for him to die. M. WIIlianms was
frightened of him He | oaded the shot gun, pointed the shot
gun at Amy Morningstar, and according to M. WIIlians, asked
her if it was a good day to die. She made sone comment that



it didn't really matter at that point, her life wasn't really
goi ng anywhere. At that tinme, M. Evans shot her.

Scott City Police officers went to the residence and
found M ss Morningstar there. She was taken by anbul ance to
Cape G rardeau where she was pronounced brain dead that
evening or the next day in Cape G rardeau and the machines
were turned off at that point.

M. WIlianms originally told officers at the police
station that it was an accident and that M. Evans had been
cl eaning his gun. The officers who i nvestigated the acci dent
t hought that there was sone inconsistency between the
physi cal evidence and between M. WIIlians' story.

Prior to re-questioning him Timry WIlians went back
to the police station and stated he wanted to tell the truth
about what happened, and he told the story | previously
related, and that's basically the story he told at the
prelimnary hearing.

(ILd. at 24-25.) In response to the judge, petitioner stated that the
prosecutor's statenents were true. (ld. at 25.) Wen asked whet her he
understood there was no plea bargain in the case other than the

sentences being concurrent, Evans replied, “Yes, sir.” (lLd. at 25.)
When the judge | ater asked, “There are no plea bargains, other than all
of them [the sentences] wll run concurrently?”, petitioner again
answered, “Yes, sir.” (ld. at 26.) Utinmtely, the court accepted the
pleas of gquilty. (1d. 25-32.)

At the sentencing hearing, the prosecutor stated, “I think that
this is exactly the kind of case that you should sentence the def endant
to tw life sentences.” (ld. at 44.) Judge Heckeneyer subsequently

sentenced petitioner to two concurrent |life sentences. ( 1d. at 45.)

POST- CONVI CTI ON RELI EF MOTI ONS AND RESENTENCI NGS
Petitioner filed an amended post-conviction relief notion under
M ssouri Suprenme Court Rule 24.035 on February 1, 1996. Regar di ng
federal Ground I, the notion alleged the state failed to conply with the
pl ea bargain, ineffective assistance of counsel, and invalidity of his
guilty plea. (ld. at 63-69.) After a hearing, Crcuit Judge David Dol an
made the foll ow ng findings:



5. The prosecutor did not violate its plea bargain
with the [petitioner] because the only plea bargain that the
State intended and that was elicited at the entry of the plea
was the concurrence of the sentences. There was no agreenent
that the prosecutor would "remain silent as to the | ength of
t he sentence.”

6. However, where [petitioner] clainms he was msled
as to the plea agreenent and there is a reasonable basis for
such m sunderstanding, the novant is entitled to the plea
bargain as he understood it. R ck v. State, 934 S.W2d 601.
[Petitioner's] petition to enter a plea of guilty included
the words "the prosecutor will not recommend a sentence" and
as such provides a reasonable basis for [petitioner's]
m sunder st andi ng of the plea bargain.

7. Since the plea was voluntary and know edgeabl e,
justice does not require that [petitioner] be allowed to
withdraw his plea. The appropriate relief is for

[petitioner] to get the plea bargain that he relied on in
entering his plea. Proctor v. State, 809 S . W2d 32.

8. [Petitioner's] mere allegation of counsel's
unprepared state is not grounds for any relief. State v.
Si mons, 825 S. W 2d 361.

ORDER

Since [petitioner] had a reasonable [basis] (although
incorrectly) to believe that his plea of guilty included a
plea bargain whereby the prosecutor would make no
reconmendation as to the length of sentence, |IT IS ORDERED
that [petitioner's] sentence is set aside . . . and the
cause remanded for resentencing before a different judge and
such further proceedings as are appropri ate.

(Id. at 82-83.)
Judge Dol an subsequently re-sentenced petitioner, stating he
intended to correct the m stakes that were made in the prior sentencing.

He then resentenced petitioner to two concurrent |ife terns of
i mprisonment. (1d. Ex. Hat 5-6.)
Regardi ng federal habeas Gound Il, petitioner testified at the

post-conviction notion hearing that before the guilty plea: his defense
counsel never discussed any trial strategy or defense based on
i nvol untariness of the shooting; that the defense investigator told him
that she had interviewed the witnesses to the shooting; that he received
the police reports of the incident; and that petitioner and his attorney



di scussed the mandatory inprisonnent period before eligibility for
parole. (ld. Ex. B at 6-24.)
On the post-conviction notion, Judge Dolan ruled that petitioner

presented no credible evidence of his counsel's alleged
failure to properly prepare or advise [petitioner] or that
such failure was prejudicial or would have caused [hin] not
to enter his plea of guilty or resulted in a different
out come.

(Ild. Ex. A at 80.) The court also stated, "[Petitioner's] nere
al l egation of counsel's unprepared state is not grounds for any relief.
Proctor v. State, 809 S.W2d 32 [(Mdb. C. App. 1991)]." (Ld. at 81.)

The M ssouri Court of Appeals affirnmed Judge Dol an's finding that
there was no plea agreenment that the prosecutor renmain silent on the
length of sentence, and that petitioner had a reasonable basis for
believing that there was such an agreenent. The court ruled that if the
prosecutor would not agree to remain silent at the new sentencing as to
the length of sentence, then the circuit court had to vacate the
sentences and the convictions. But if the prosecutor did remain silent
at the resentencing, then the circuit court should vacate only the
sent ences and proceed to resentence petitioner. Thereupon, the sentences
were vacated, the plea was not set aside, and the case was remanded for
resentencing before a judge froma different judicial circuit. See Evans
V. Mssouri, 28 S.W3d 434, 439-41 (M. C. App. 2000).

Regardi ng federal habeas corpus Gound Il, the Mssouri Court of
Appeal s affirmed Judge Dolan's denial of relief, because "the trial
court's findings of facts were not clearly erroneous and . . . no error
of |law appears.” 1d. at 438.

On May 23, 2001, petitioner was brought before G rcuit Judge
Wlliam L. Syler of the Circuit Court of Cape Grardeau County, who
presided as a special judge in the Grcuit Court of Scott County to
resentence petitioner. In those proceedings, the prosecutor stated he
would remain silent about the sentencing of petitioner. Judge Syl er
overrul ed the notion of petitioner to vacate the convictions, by allow ng
himto withdraw his guilty pleas, as well as the sentences. The court
then allowed the father of the decedent to make a victinl s statenent



regarding sentencing. Petitioner also nmade a statement to the court.

Judge Syler, after stating that he read the entire record of the case
very carefully, sentenced petitioner to concurrent terns of life
i mprisonnment. (Doc. 15 Ex. Q at 9-25.)

In a post-conviction notion and anmended notion, petitioner sought
to vacate the sentence and guilty plea. He argued that the guilty plea
was i nvoluntary, unintelligent, and unknow ng, and that he was deni ed due
process. More specifically, he all eges he was denied the benefit of the
pl ea bargai n he reasonably believed he had, which i ncl uded t he prosecutor
maki ng no recomendati on at sentenci ng. He all eged he was denied the
benefit of the plea bargain because the npbst recent sentencing judge
studied the entire record of his case, including the origina
recommendation of the prosecutor for the life sentences. Therefore, he
argued, he was not resentenced w thout a recommendati on by the state, as
the Court of Appeals had ordered. He argued, "Once that bell has been
rung, it cannot be unrung and the sentencing court will always be aware
of what the state's recommendati on has been." (ld. 31-39.) The state
nmoved to dismss the post-conviction proceedings (id. at 40-41) and that
nmotion was sustained. (1d. at 30.)

Petitioner again appealed, and the Court of Appeals affirnmed the
re-sentencing, concluding that the judge had rmade an independent
determ nation as to sentencing. The court ruled, "Contrary to Mywvant's
assertion, a trial court is presunmed not to have considered i nproper
evi dence when sentencing a defendant.” Evans v. Mssouri, 134 S W3d
725, 730 (Mb. Ct. App. 2004) .

DI SCUSSI ON
To qualify for federal habeas corpus consideration under 8§ 2254,
a petitioner nust have first fully exhausted all available state

renedi es for each ground he presents in federal court. See 28 U S. C
§ 2254 (b)(1)(A, (c). However, the state can waive the exhaustion
requirenment. See 28 U. S.C 8§ 2254(b)(3)(2000). In order to deem

exhausti on waived, the state nmust expressly waive clains in response to
the petition. See Cenons v. Luebbers, 381 F.3d 744, 751 n.3 (8th Grr.




2004). Respondent expressly conceded exhaustion on the all eged grounds.
(Doc. 13 at 5.)

STANDARD OF REVI EW
Habeas relief may not be granted by a federal court on a claimthat
has been decided on the nerits in state court unless that adjudication:

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
establ i shed Federal |aw, as determ ned by the Suprene
Court of the United States; or

(2) resulted in a decision that was based on an
unreasonabl e determ nation of the facts in |ight of the
evi dence presented in the State court proceedi ng.
28 U.S.C. 8§ 2254 (d)(1)-(2). “A state court’s decision is contrary to
clearly established law 'if the controlling case law requires a
di fferent outcome either because of factual simlarity to the state case
or because general federal rules require a particular result in a

particular case.'”™ Tokar v. Bowersox, 198 F.3d 1039, 1045 (8th Cr.
1999) (quoting R chardson v. Bowersox, 188 F.3d 973, 977-78 (8th Cr.
1999)). The issue a federal habeas court faces when decidi ng whet her

a state court unreasonably applied federal law is “whether the state
court’s application of clearly established federal |aw was objectively
unreasonable.” WIllianms v. Taylor, 529 U S. 362, 409 (2000) (plurality

opi ni on). The state court’s factual findings are presuned to be
correct. 28 US.C 8 2254(e)(1); Witehead v. Dormre, 340 F.3d 532
536 (8th Cr. 2003). Clear and convincing evidence that factual

findings |lack evidentiary support is required to grant habeas relief.
I d.

GROUND 1
Petitioner alleges in Gound 1 that he was deprived of due process
when the prosecutor recomended a sentence during the first sentencing
hearing in violation of the plea agreenent. Petitioner alleges that the
judge in the final re-sentencing did not nake an i ndependent sentencing
deci sion because he reviewed the entire record which included the
prosecutor’s original recomrendation. Petitioner was prejudiced by the



recommendation made by the prosecutor at the original sentencing.
Petitioner alleges an additional re-sentencing will not cure the defect
as any future judge would likewise review the entire record before
i nposi ng sent ence.

In Santobello v. New York, 404 U S. 257 (1971), the prosecutor
failed to keep a guilty plea promse not to nmke any sentence
recommendation. 404 U S. at 258. The Suprene Court hel d:

The ultimate relief to which petitioner is entitled we | eave
to the discretion of the state court, which is in a better
position to decide whether the circunstances of this case
require only that there be specific performance of the
agreenent on the plea, in which case petitioner should be
resentenced by a different judge, or whether, in the view of
the state court, the circunstances require granting the
relief sought by the petitioner, i.e., the opportunity to
wi thdraw his plea of guilty.

Id. at 263 (footnote omtted).

Inits nost recent opinion, the Mssouri Court of Appeals credited
the exercise of discretion by the ultinmate sentencing judge to
resentence and not to allow petitioner to wthdraw his guilty plea. The
primary reason was that "a trial court is presumed not to have
consi dered i nproper evidence when sentencing a defendant." Evans, 134
S.W3d at 730.

Crcuit Judge Syler, a circuit judge from a different judicial
circuit as ordered by the Mssouri Court of Appeals for the third
sentencing, determned it was appropriate under the circunstances of the
case to sentence petitioner as he did. As the Mssouri Court of Appeals
rul ed on appeal, the | aw presunes the sentencing judge did not consider
information declared legally inproper for consideration, which in this
case woul d be the prosecutor's recomendation. The record is clear from
the statements nade by Judge Syler that he followed the rulings of the
M ssouri Court of Appeals and his judgnent in petitioner's case was
af firnmed. There is nothing in the record that indicates that Judge
Syler considered the prosecutor's original recomendation as a
substantial factor in his sentencing decision. Therefore, this court
shoul d defer to the findings of the Mssouri Court of Appeals in this
regard. 28 U.S.C 82254(d).

Gound | is without nerit.



GROUND 1 |

Petitioner asserts in Gound Il that he received constitutionally
i neffective assi stance of counsel because plea counsel was not prepared
to go to trial and petitioner pleaded guilty only because he feared
going to trial wth unprepared counsel

This ground is based entirely on the allegations of petitioner:

Counsel did not advise M. Evans about: the strength of the

State’s case; the strength of any defenses; whether counse

had i nterviewed w tnesses, including M. Evans’ grandnother

who was present at the scene of the shooting; that a

statenent fromTimWIIians was forged; whether counsel had

received the transcript of the prelimnary hearing; or
whether Tim WIlians, also present at the scene, should be
deposed.

(Doc. 1 at 19.)

These all egations differ from paragraph 15 of M. Evans’ petition
to plead guilty in which he attests, “I believe that ny | awyer has done
all that anyone could do to counsel and assist me, and | am satisfied
with the advice and help he has given ne.” (Doc. 15 Ex. A at 15.) In
addi ti on, when asked by the circuit judge whether he was satisfied with
his attorney’s work, he replied, “yes, sir.” (1ld. at 23.) Further,
Anne Ki ske, one of petitioner's two plea counsel, attests in her witten
docunmentary Certificate of Counsel, “lI have nmade efforts to secure
information in the possession of the prosecution and | aw enforcenent
authorities.” (ld. at 10.) Also, M. Evans attests in his petition to
enter plea of guilty that he has not been “forced in any manner by
anyone to get nme to plead guilty.” (1d. at 15.)

In order to prevail on a habeas petition for ineffective counsel
the Suprenme Court requires that petitioner denonstrate that counsel's
performance was unreasonably deficient and that the deficient
performance actually prejudiced petitioner in that he would not have
pled guilty. Strickland v. Washington, 466 U S. 668, 687 (1984); H Il
v. Lockhart, 474 U S. 52, 59 (1985).

The record establishes that the decisions of the Mssouri circuit

court and the Mssouri Court of Appeals that petitioner did not receive



constitutionally ineffective assistance of counsel were factually
reasonabl e and in accordance with clearly established federal Iaw. The
circuit judge who heard petitioner's testinony about the deficiencies
of his plea counsel reasonably did not credit this testinony. Thi s
credibility finding is supported by all the informati on that petitioner
testified he actually received before the guilty plea proceedi ng, which
i ncluded the police reports and speaking with the defense investigator.
Nothing in the record indicates that petitioner would not have pled
guilty under the circunstances he all eged.

Gound Il is without nerit.
GROUND 111
Petitioner asserts in Gound IlIl that he was denied due process

because he was never read the charges against him (Doc. 1 at 21.)
This allegation conflicts with petitioner’s own adm ssions in his
petition to plead guilty. Petitioner attests in paragraph 3 of the

petition that, “l received a copy of the Informati on and understand t hat
I amcharged with the crinme of nmurder in the second degree. | read the
charge against me and have discussed it with my |awer. I fully
under stand every charge nmade against ne.” (Doc. 15 Ex. A at 12.) Even

if we ignore petitioner’s previous words, the state court is not
required to read charges to a defendant before a plea of quilty is
ent er ed. Santobell o, 404 U. S. at 262.

However, the state court is required to nake a determ nation that
there 1is a factual basis to support a guilty plea. Id. The state
court made this factual determnation in petitioner's case. (Doc. 15
Ex. A at 1-2). Petitioner contends that this factual determnation is
incorrect. (ld.) A factual determ nation nade by a state court can be
rebutted only by clear and convincing evidence. See 28 U.S. C 8§
2254(e)(1). Petitioner contends that the evidence proffered does not
show he had t he purpose to cause serious bodily harmto the victi mwhich
is needed to support a plea of guilty to the charge of nurder in the
second degree.

There was an adequate factual basis for the guilty plea. The
statenent by the prosecutor about what the state's evidence woul d prove,

- 10 -



guot ed above, establishes that petitioner voluntarily | oaded a shotgun,
voluntarily pointed it at the victim voluntarily asked the victim
whether it was a good day to die, and, after the victim responded,
petitioner pulled the trigger causing the death of the victim There
i s no clear and convi nci ng evidence that petitioner |acked the requisite

pur pose to cause serious bodily harm

For these reasons,

I T 1S HEREBY RECOMVENDED t hat the petition of Gordon D. Evans for
a wit of habeas corpus be deni ed.

The parties are advised they have ten (10) days to file witten
objections to this Report and Recommendati on. The failure to file
objections may result in a waiver of the right to appeal issues of fact.

[ S/ David D. Noce
DAVI D D. NCCE
UNI TED STATES MAG STRATE JUDGE

Si gned on April 16, 2007.



